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SUPREME COURT OF THE STATE OF NEW YOKK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFEK PART 62 
Justice 

BARRINGTON MYVETT, 

Petitioner, 
INDEX NO. 111502/05 
MOTlON DATE 
MOTION SEQ. NO. 01 

-against- 

RAYMOND KELLY, as Police Commissioner 
of the City of New York, and as Chair of the Board of 
Trustees of the Police Pension Fund, Article 11, THE BOARD 
OF TRUSTEES oE the Police Pension Fund, Article 11, 
NEW YORK CITY POLICE DEPARTMENT and 
THE CITY OF NEW YORK, 

Respondents. 
X ________________”__----------------------------------------------------- 

The following papers, numbered 1 to 4, were read on this petition under Article 78 of the 
New York Civil Practice TAW and Rules: 

Notice of Petition 
Notice of Amended Petition 
Notice of Motion to Dismiss 
Affirmation in Opposition 

Papers Numbered 
1 
2 
3 
4 

Background 

Petitioner BaiTington Myvett (Myvett) brings this Article 78 f o r  a judgment ordering 

respondents Raymond Kelly, the Board of Trustecs of the Police Pension Fund, Article 11, the 

New York Cily Police Department, and the City of New York (respondents) to process Myvetl’s 

application for accidental disability retirement (ADR) benefits pursuant to General Municipal 

Page 1 of 7 



Law 207-k, known as the Heart Bill, and to do so forthwith. Respondents cross-move for an 

order dismissing the petition for failure to statc a cause of action, pursuant to 321 I (a) (7), and 

in thc alternative, should the cross-motion be denied, respondents request timc to file a verified 

answer to the petition pursuant to CPLR $7803 (t]. 

Myvett was a paid member of the NYPD from 1979 until his terminal leave expired on 

June 8, 2005. On May 27, 2005, he undcrwent an evaluation of his heart known as riiyocardial 

perfusion imaging (MPI). Myvett’s physician was notified of the results of the MPI by the HIP 

facility for the first time on June 21, 2005, revealing an “inferior and ini‘eroapical ischemia with 

infarct,” a serious heart condition (Amended Petition, Exhibit A). Myvett’s physician ordered 

Myvett to head posthaste to thc hospital for an angiogram, which revealcd the bad news that 

Myvett sufl-ered from coronoary artcry disease. Four days later, Myvett undcrwent surgery for 

the iiisertion of a coronary stent for treatment of unstable angina (Amended Petilion, Exhibit E). 

On June 30, 2005, Myvett filed an application ror AUR benefits which respondents refused to 

accept on grounds that the application was filed 22 clays after Myvett’s retirement date. These 

facts are not in dispute. 

In dispute is the timeliness of Myvett’s application lor ADR benefits. Respondents argue 

that Myvett is not entitled to these benefits since hc was retired before he submitted his 

application, and the statute requires the application be submitted by a paid meinher of a paid 

police department. Respondents also argue that ;1 party seeking mandamus to compel, a s  does 

Myvett in the instant petition, must demonstrate a clear right to the relief sought, a burden 

respondents claim Myvett has failed to meet. 

Discussion 
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Pursuant to Article $78, a petitioner seeking rnandarnus to compel must have a clear 

legal right to the relief demanded and there must exist a corresponding duty on the part of the 

administrative agency to grant that relief ( Matter ofScherhyn v Wuye-Finger k1kt.s Board of 

Coopemtive Educationnl Sewires, 77 NY2d 753,757 [ 199 I]) .  Mandamus to compel requires 

the perforniance of a positive duty, not one that is discretionary. The right to the performance of 

that duty must therefore be “free of reasonable doubt and controversy” (Siegel, New York 

Practice, 4‘” ed., 558, p 959). 

Pursuant to CPLR $7804 (0, the respondent i n  an Article 78 may raise an objection in 

point of law by setting forth in thc answer, or by a motion to dismiss the petition, and if the 

motion is denicd, “the court shall permit the respondent to answer, upon such terms as may be 

just .  , ,” However, the statute “does not coiiteiiiplate successive hearings on issues of fact, at 

least unless the court finds some good reason for so ordering” ( R. Bernsteirz Co. v Popolizio, 97 

AD2d 735 [ I ”  Dept 1983 I) .  “ [ I  I f  it is plain from all the papers that the respondent has nothing 

with which to answer and that further proceedings would be wasteful, the court should not 

prolong the petitioner’s agony. It should be able to close the case out with a judgment” (Siegel, 

New York Practice 4‘h ed., $567, at 980). When the papers fully set forth the relevant 

circumstances and make i t  clear that the dispositive issue presented is one of law only, “it is 

difficult to see what appropriate pur-posc is served by permitting the denid of the motion to be 

followed by an  answer that raises no new factual or legal issue and will merely lead to a second 

motion addressed to an already determined issue” ( 230 Tenants Caryorution v Bourd of 

Scunclurcls and Appeals, 101 AD2d 53, 57 [l” Dept 19841). 
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The Heart Rill creaks a presumption tha t  a disabling or fatal heart condition “suffered by 

a New York City police officer or fireman was accidentally sustained as a result of his 

employment if not rebutted by contrary proof’ (Uniformed Firefighters Association v Beekman, 

52 NY2d 463, 472-473 [ 198 1 I). Gcneral Municipal Law $207-k states, i n  pertinent part 

. . . any condition or impairment of health caused by diseases of the heart, resulting in 
total or partial disability or death to a paid mernbcr of the unirormed force of a paid 
police department . . . where such paid policcmcn . . . are drawn from competitive 
service lists, who successfully passed a physical examination on entry into the service or 
such . . . department, which examination failed t o  reveal any evidence of such condition, 
shall be presumptive cvidence lhat it was incurred i n  the performance and discharge of 
duty, unless Ihe contrary be proved by competent evidence. 

The First Department has cstablished that when petitioner’s heart-related disability may 

have been incurred while petitioner was still a paid member of a paid police department and, 

through no fault of petitioner, the disability was not detected until a year after petitioner was 

retired, i t  was an abuse of discretion by the Board of Trustees to reruse to remand the matter to 

the Medical Board for consideration (Matter of Mulhwen v Board of Trustees, 307 AD2d 129, 

135 11“ Dept 20031). The First Department has established that when petitioner did not include a 

heart condition on the original application due to a faulty diagnosis, the petitioner should not 

have bcen penalized by refusal to accept an amended application for ADR, pursuant to the Heart 

Bill (Matter of Mulherm, 307 AD2d 128, id. at 134). 

On the patticular facts of this case, the rerusal to accept Myvett’s application [or ADR 

does not rebut the statutory presumption that Myvett was suffering from a disabling heart disease 

at the time of his retirement. Indeed, it is not disputed that this condition could only have been 

incurred while Myvett was a paid member of a paid police department, since the diagnostic test 

that rcvealed the condition was performed prior to Myvett’s retirement. Myvett’s HIP provider 
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failed to furnish his physician with the MPI diagnostic results confirming a serious heart 

condition for some three and a half weeks and Myvett was made aware of his condition for the 

first time 13 days after the date of his retirement, an untimely delay and a surprising one, given 

the gravity of the diagnosis, but a delay for which Myvett is not to be blamed. Furthermore, 

given that his application followcd his retirement by a mere 22 days, the Medical Board cannot 

be heard to complain that this lag would delay the processing of his application and his being 

seen by the Medical Board (Mulheren v Board of Trustees, supru). 

Respondents urge that the Heart Bill requires that an applicant for ADR benefits be a 

paid inember of a paid police force. However, rcspondents do not citc to authority, nor is this 

court aware of any, for a statutory filing requireinent imposed by the Heart Bill. 

As established by Mulheren v Bnurd of Trustees, the time of diagnosis of a heart-related 

disability is not dispositive under the Heart Bill, provided the disability was incurred while the 

applicant was a paid inembcr of a paid police forcc (Mcittrrr of Mulheren v Board of Trustees, 

307 AD2d 129 [ l s t  Dcpt 20031). The petitioner in Mulheren suffered from a heart condition that 

went undetcctcd until nearly one year after her retirement and was not even mentioned in the 

initial application. The Mulheren court found that the refusal to remand the matter to the Medical 

Board was an abuse of discretion, and remanded the application to the Medical Board to 
r 

asccrtain whether petitioner was disabled due to a heart condition, whether the condition arose 

while petitioner was a paid member of the police department, and whether i t  was incurred in the 

discharge of duties (Mulhcren, id. at 134). 

The court notes that Cochrun, authority cited by petitioner, does not compel a different 

result (Matter of Sandra Coclimn v New York City Employees’ Retirement System, 13 1 AD2d 
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351 [ I”  Dept 19871). There, the First Department interpreted section 2 of Laws of 1981 (ch 1044, 

32) governing New York City Tier 1 applicants for membership in a retirement plan, which plan 

had a statutory filing requirement that the court interpreted to preclude filing by mail. That case 

is readily distinguishable from the matter at issue here. Additionally, respondent’s cite Doctor’s 

Council v New Yurk City Employee’s Retirement System for the proposition that “where the 

statute is clear and unambiguous on its face, the legislation must be interpreted as it exists” ( 

Doctor’s Council v New York City Ewiployee’s Re t i rsmm System, 71 NY2d 669 [ 19881). 

However, the rebuttable presumption of the Heart Bill is unambiguous on its fxe.  

Lastly, the relevant issues are fully set forth in the cross-motion and the dispositive issue 

presented is one of law only. Accordingly, since permitting respondents to answer would serve 

no appropriate purposc, thc court declines to grant respondents leave to file an answer. 

Conclusion 

For the foregoing reasons it is 

ORDERED that rcspondents’ dctcrmination denying petitioner’s application is annullcd 

and vacated and the matter is remanded for a determination in accordance with the terms of 

General Municipal Law $207-k and consistent with this decision; and it is further 

ORDERED that thc cross-motion to disrniss is denied in the entirety; and i t  is further 
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ORDERED that respondents are ordered to process Myvett's application for ADR 

benefits pursuant to General Municipal Law $207-k and to do so immediately. 

This constitutes the decision and judgment of this court. 

Dated: 

Check one [X ] FINAL DISPOSITION 
,' 
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