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THE COURT:

2

This petitioner seeks review of the

2

denial of her application for accidental disability

3

retirement.

4

I'll hear from the petitioner, please.

MR. McENANEY:

Your Honor, in this case we are

5

contending that the medical board fully analyzed and

6

consider all of this officer's prior line of duty injuries

7

when concluding that her disability was not the result of

8

line of duty injuries.

9

The medical board essentially stated that because

10

-- one of the reasons cited by her spine surgeon for her

11

fusion surgery was an extruded disk portion at her L5-S1

12

area and because this extruded component did not show up in

13

an August 2017 MRI, but did show up months later in a

14

November 2017 MRI, that it could not have been the cause for

15

her surgery.

16

motor vehicle accident in 2016 because essentially it would

17

have shown up in the prior MRI if that was the case.

18

That this was not caused by her line of duty

What the medical board doesn't discuss is any of

19

her prior line of duty injuries, why this 2015 accident

20

could not have exacerbated the conditions caused by these

21

injuries, all of which were to the L5-S1 area.

22

extensive treatment for these back issues that she had,

23

which originated and which were authorized by the chief

24

surgeon of the NYPD as having come from her 2012 injury that

25

she sustained while restraining an EDP, which is an
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3

emotionally disturbed person.

2

In 2013, and this is what's odd about this medical

3

board saying, Well, there's no prior evidence of an extruded

4

disk fragment.

5

the September 10, 2013, report by the medical board, they

6

acknowledge an L5-S1 paracentral extrusion of a portion of

7

disk at the L5-S1 level compressing the S1 nerve.

8

that this extruded disk fragment was there in 2013, yet, in

9

their last medical board report they say, Whoa, it's not

If you go to my Exhibit A, page 235, this is

They know

10

showing up in this one MRI report from an ER radiology

11

department, which are notorious for having low strength

12

outdated MRI machines.

13

a few months later.

14

Medical board ignores this completely.

15

this way they have violated Tobin v. Steisel under the Court

16

of Appeals which requires that they consider all prior line

17

of duty injuries and whether the last injury could have been

18

the proximate cause of disability because it exacerbated

19

these preexisting conditions.

20

here.

21

The Zwanger-Pesiri MRI shows it just

And, again, it was in evidence in 2013.
Having ignored it in

They clearly were preexisting

We're talking about six line of duty injuries that

22

are mentioned in their 2013 medical board report but are not

23

discussed at all in this latest report which denies her

24

application.

25

requires a remand, at a minimum, and that it could be

On that ground, your Honor, we think that this
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4

decided as a matter of law.

2

In addition, your Honor, a final point.

The city

3

has not contested, and it must be deemed admitted as a

4

result, that the NYPD's own chief surgeon authorized her

5

fusion surgery on the basis of her 2012 line of duty injury.

6

This is the NYPD's own surgeon saying this surgery is

7

required because of that line of duty injury.

8
9

Final point.

Nowhere in the medical board's

discussion in the final medical board report do they talk

10

about the preexistence of something called

11

spondylolisthesis, that is what's known as a fracture of the

12

pars interarticularis which is part of your vertebrae at the

13

L5-S1 level.

14

interarticularis are what root the spine together so that

15

one section doesn't slide forward under the section below

16

it.

17

When you fracture this -- the pars

The surgeon specifically states that one of the

18

things he was going in to correct and repair was the

19

spondylolisthesis, which is always traumatic, it's never

20

degenerative, otherwise it would be called something else.

21

Spondylolisthesis is always a traumatic injury.

22

mentioned by the medical board in 2013 as well where it says

23

the impression was spondylolisthesis.

24

or how this spondylolisthesis could not have been attributed

25

to the 2012 injury.

That is

No mention of it now

The operating surgeon says right in his
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1

report, "The patient has spondylolisthesis at the L4-5

2

level."

3

pars articularis that's where the spondylolisthesis occurs,

4

that he had to follow the cutout to the L3-4 facet joint

5

bilaterally.

6

later to correct the spondylolisthesis.

7

bone and allograft bone product across the decorticated

8

surfaces.

Following out to the L3-4 facet joint and into the

9

He's talking about here measures to expose and
We packed autograft

Without an analysis of these prior conditions,

10

which are clearly being repaired now, the medical board has

11

failed to support its denial with credible evidence.

12

is pure speculation at this point that there is no

13

connection between the two.

14

of these prior line of duty injuries specifically stating

15

why these could not have been exacerbated by the 2015

16

injury, the medical board has failed to support its decision

17

with credible evidence.

18

MS. SCHONFELD:

This

Without a detailed description

As an initial matter, petitioner's

19

attorney fails to advise the Court that petitioner did file

20

a prior ADR application on June 25, 2013, to which the

21

medical board reviewed her application three times:

22

September 2013, February 2014, and July 2014.

23

board determined at that time that petitioner was not

24

disabled.

25

of his argument.

In

The medical

Petitioner conveniently fails to leave that out
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Additionally, plaintiff returned to work after

2

those alleged prior five LOD injuries.

3

this LOD injury, the August 11, 2015, injury, which is the

4

subject of this Article 78, there's a paucity of evidence --

5

the medical board credibly found that there was a paucity of

6

evidence supporting the fact that this LOD injury caused her

7

disability.

8
9

To the point for

As plaintiff's attorney stated, there was an MRI
done in August of 2017 which showed no herniated or

10

protruding disk or extruded disk.

And only at the

11

petitioner's November 8th MRI of 2017 did an extruded disk

12

appear on the MRI.

13

show disability from the August 2017 MRI and it only showed

14

November 2017, it is clear that the LOD injury from August

15

2015 did not cause her disability.

Accordingly, as there was nothing to

16

I just would really like to stress that petitioner

17

filed her prior Article 78, the medical board found her not

18

disabled at that time, and that was after reviewing the LOD

19

injuries that petitioner's attorney speaks of from 2012.

20

she was not found disabled at that time, she returned to

21

work, and from my understanding of the record she was not on

22

any restrictive duty at the NYPD and, therefore, showed that

23

at that time she was not disabled from her performance of

24

duties as a police officer.

25

THE COURT:

So as I understood it, she had
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1

conservative therapy, she didn't want to have surgery back

2

then, she explored conservative avenues to relieve her pain

3

and was able to return to duty full time.

4

What counsel is raising is the possibility that she

5

had a traumatic injury which she was able to manage, return

6

to work, but was then exacerbated by a later line of duty

7

injury.

8

current injury that rendered her disabled, it was the

9

exacerbation of that original injury which rendered her

And, therefore, while it wasn't the cause of her

10

disabled.

11

line of duty injury, so still eligible for ADR.

12

a response to that?

13

Here, of course, we're talking about a previous

MS. SCHONFELD:

Do you have

I would just like to point to the

14

medical evidence that the medical board cited, those two MRI

15

reports.

16

of extruding disk or disabling conditions and then not until

17

November 8, 2017, did that show up on any MRI scan.

18

know how credible the petitioner's statement is that that

19

initial MRI was done at a place that doesn't do

20

comprehensive MRIs.

21

THE COURT:

In the August 2017 report, there was no indication

I don't

But nevertheless intra-operatively they

22

found a traumatic injury.

23

on an MRI if intra-operatively they discover this fracture.

24
25

MR. McENANEY:

So it's irrelevant what showed up

As I said before and counsel is not

really addressing this point, the medical board previously
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1

acknowledged an extrusion at the L5-S1 level from a prior

2

MRI and should have come to the conclusion that this one MRI

3

simply did not pick it up.

4

miss things, that's why you get second opinions, that's why

5

you call it an impression because you're interpreting these

6

ghostlike images in black and whites.

7
8

THE COURT:

These busy radiologist sometimes

Maybe I misunderstood.

I thought we

got beyond the bulge and went to the fracture.

9

MR. McENANEY:

We have both.

We have the pars

10

interarticularis but counsel just recently reiterated the

11

same arguments that it didn't show that the disk fragment

12

extrusion, the extruded fragment was not noted on the August

13

2017 MRI and only showed up in the November 2017 MRI, that's

14

not true.

15

the medical board.

16

fragment.

17

injuries so they could focus just on 2015, just on the MRI

18

reports from 2017 related to that 2015 accident, and act as

19

if the first time an extrusion was ever mentioned was in

20

November just before she got her operation done.

21

true.

22

It was in evidence in prior MRIs acknowledged by
They know there was an extruded disk

They just ignore all those prior line of duty

MS. SCHONFELD:

That's not

Your Honor, all I will say is that

23

the medical board relied on the evidence from those two MRI

24

reports to come to its conclusion that although petitioner

25

was disabled, the line of duty injury was not the cause.
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1

To the extent this Court is inclined to grant ADR

2

as a matter of law, I would respectfully request that the

3

Court remand the matter back to the medical board, the

4

finder of fact, to do another exam or another review of the

5

evidence of petitioner.

6

THE COURT:

Since petitioner had a large number of

7

line of duty injuries all involving the back, I am directing

8

it back to the medical board to include in their analysis

9

all of these line of duty injuries and whatever medical

10

information is available relating to all of them and address

11

whether or not this most recent line of duty incident could

12

have exacerbated those previous injuries to the extent it

13

rendered her disabled.

14

Thank you.

15

MS. SCHONFELD:

16

Your Honor, is this being

transcribed?

17

THE COURT:

Yes.

Ms. Johnson is our court reporter

18

and her email is thestefaniejohnson@yahoo.com, you can

19

request the transcript from her.
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It is hereby certified that the foregoing is a true
and accurate transcript of the original stenographic minutes
taken of this proceeding.
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